
Editor’s Note

The study of federalism and Supreme Courts is a rich area of scholarship, and the

articles published in Publius: The Journal of Federalism over the past several decades

are testimony to this. This is for the simple fact that federalism is a complex

concept and area of study: it is a set of rules, a value system, and a normative

experiment pursuing unity and diversity within complex states. Federalism is also a

set of institutions, sometimes cooperative, at times competitive, and potentially in

conflict, composed of bicameral parliaments and state or provincial governments

that operate within a constitutional structure that is ultimately mediated by the

Supreme or High Court in a federation. For these reasons, Supreme or High

Courts perform the “umpire of federalism” role to varying degrees and intersect at

principally two points—first, judicial review involving the constitutional allocation

of powers between the orders of government, and second, judicial review involving

civil liberties, the citizen, and the protection of minority rights when Supreme

Courts interpret charters or bills of rights.

These two areas of judicial review have produced several foundational questions

considered by scholarship in the area of federalism and Supreme Courts. One of

the most enduring questions is the “counter-majoritarian” difficulty, which

constitutional scholar Alexander Bickel coined to understand the democratic

challenges that arise when unelected judicial actors rule against the decisions of the

elected branches of government. A basic tension exists, therefore, in the federalism

and Supreme Courts scholarship that centers on the democratic legitimacy of

judicial review. Added to this would be the impact of judicial review along a

centralization–decentralization axis, and whether judicial review can change the

very essence of a federation by advancing centrifugal or centripetal pressures.

Alternatively, does judicial review simply follow changes initiated by other actors

within a federation and is it simply a reaction to these pressures? The latter

consideration disputes the notion of “judicial federalism” as an independent

creation of High Courts and suggests the impact of judicial review is less

autonomous than the counter-majoritarian difficulty suggests. Finally, scholarship

on federalism and Supreme Courts has moved, in recent years, to consider the

extent to which judicial decisions are implemented by Congress, state and

provincial legislatures, and Parliaments. Indeed, can members of Congress or
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Parliament resist the policy impact of court decisions and offset judicial federalism

by exercising their sovereignty at the policy design and implementation stages of

the policy cycle when legislating in response to judicial decisions?

All six articles selected for this virtual issue of Publius address the fundamental

questions of federalism and Supreme Courts to varying degree and provide a

representational sample of the questions pursued in Publius over the past several

decades. These articles are as follows:

Clayton, Cornell W., and J. Mitchell Pickerill. 2004. Guess What Happened on

the Way to the Revolution? Precursors to the Supreme Court’s Federalism

Revolution. Publius: The Journal of Federalism 34(3): 85-114.

Dinan, John. 2002. Congressional Responses to the Rehnquist Court’s

Federalism Decisions. Publius: The Journal of Federalism 32(3): 1-24.

Kelly, James B. and Michael Murphy. 2005. Shaping the Constitutional

Dialogue on Federalism: Canada’s Supreme Court as Meta-Political Actor.

Publius: The Journal of Federalism 35(2): 217-243.

White, Linda A. 2014. Federalism and Equality Rights Implementation in

Canada. Publius: The Journal of Federalism 44(1): 157-182.

Galligan, Brian, Rainer Knopff and John Uhr. 1990. Australian Federalism and

the Debate over a Bill of Rights. Publius: The Journal of Federalism 20 (4): 53-67.

Nolette, Paul. 2014. State Litigation during the Obama Administration:

Diverging Agendas in an Era of Polarized Politics. Publius: The Journal of

Federalism 44(3): 451-474.

In their 2004 Publius article, Clayton and Pickerill challenge the position that the

Rehnquist Court ushered in a judicial revolution—the “new judicial federalism”—

that determined the nature of American federalism and the federal character of this

compound republic. The article sets out two significant objectives. First, the authors

question whether the normative position behind the counter-majoritarian difficulty is

an accurate, as well as empirical, portrayal of the relationship between the Supreme

Court and the broader democratic system. Second, they introduce the “political

regimes approach” as a framework to understand the place of the Supreme Court

within American politics, and to evaluate the actors and institutions principally

responsible for changes in federalism. The article begins with an overview of the

traditional approaches to understanding the Supreme Court and federalism that is

derived from the work of Alexander Bickel, which centered on the tension that judicial

review creates for majority-rule and democracy. According to Clayton and Pickerill,

“constitutional scholarship has been fixated on this normative problem without

seriously examining the empirical assumptions that underlie it” (p. 88). The article
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provides a concise and clear discussion of the two dominant theoretical perspectives

that have analyzed the counter-majoritarian difficulty—the “political safeguards

approach” taken by scholars such as Herbert Wechsler, Jesse Choper, and Larry

Kramer which contends the democratic legitimacy of judicial review is addressed by

the “give-and-take of the national political process rather than by judicial

guardianship” (p. 88). The second dominant perspective is the “judicial safeguards”

approach of John Yoo, Steven Calabresi, and Marci Hamilton, among others, which

defends judicial federalism as “a set of legal limits on federal power that the judiciary

has a constitutional obligation to enforce” (p. 89). While these two approaches differ

on their assessment of the Rehnquist Court’s effect on American federalism, Clayton

and Pickerill suggest that the participants in this debate agree that the Court is largely

autonomous from the broader political system.

It is the latter point that Clayton and Pickerill strongly reject in their Publius

article. Having outlined the various institutional, political, and constitutional

factors that suggest that the U.S. Supreme Court is embedded within the broader

political system—the appointment of judges, the salary of judges, the removal of

judges, staffing and budgets, and the enforcement of judicial decisions—the

authors return the study of federalism and Supreme Courts to focus on and

empirically test Robert Dahl’s classic position that Supreme Courts rarely act

contrary to the interests of the “dominant national coalition” (p. 89). To do so,

Clayton and Pickerill adopt the political regimes approach and argue that the

Supreme Court “is dependent on specific patterns of partisan and electoral

politics” (p. 89). Instead of being independent of the political system, the political

regimes approach contends that judicial review works to advance the “political

values of the national political regime rather than counter to it” (p. 90).

To demonstrate why the political regimes approach provides a better

understanding of the Supreme Court as a complementary actor that sidesteps

the counter-majoritarian difficulty, Clayton and Pickerill employ a sophisticated

methodology that traces how the “new” judicial federalism, in fact, largely

mirrored how the Republican and Democratic parties came to understand

American federalism, beginning in the 1960s. Through a content analysis of all

Republican and Democratic national platforms between 1960 and 1996, Clayton

and Pickerill demonstrate two distinct views of federalism that preceded the

judicial federalism of the Rehnquist Court—“fixed federalism” favored by the

Republican Party whereby the division of powers was static and the Court was

mandated to enforce these strict boundaries, and “flexible federalism” favored by

the Democratic Party that sees the division of powers as fluid and malleable with a

less defined judicial enforcement role (p. 95). In their article, they trace the

development of these distinct approaches to federalism to political developments

that preceded the Rehnquist Court’s “revival” of federalism, and link it to the

judicial appointment process. Indeed, Republican administrations nominated
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judges who conformed to “fixed federalism” and Democratic administrations

nominated judges that favored “flexible federalism” in their jurisprudence or

academic writings. The second part of their methodology demonstrates that the

new federalism was the creation of the Democratic and Republican parties. To

support this, Clayton and Pickerill analyzed the Senate confirmation hearing

transcripts for the last four justices appointed to the Supreme Court for the period

ending in 1996 (David Souter, Clarence Thomas, Ruth Bader Ginsburg, and

Stephen Breyer). What is revealed is the following: the two parties consistently

advanced their preferred approach to federalism that eventually became the

Rehnquist Court’s approach to federalism. For Clayton and Pickerill, the empirical

evidence demonstrates that the counter-majoritarian difficulty is largely overstated,

and moreover, that changes in judicial federalism followed the re-emergence of

federalism as a cleavage issue between the Republic and Democratic parties starting

in the 1960s.

John Dinan’s 2002 article in Publius bears important symmetries to the article

by Clayton and Pickerill. While Dinan does not directly employ the regime politics

approach to his study of the Rehnquist Court, nor does he explicitly challenge the

counter-majoritarian thesis, his article ultimately provides support that judicial

review is largely consistent with the values of the dominant national political

coalition. There are, however, important advancements made in regard to the

regime politics approach that appear in Dinan’s article. Whereas Clayton and

Pickerill provide an explanation for judicial federalism that links it to regime

politics, Dinan explains the conditions under which judicial decisions may (or may

not) endure in key areas of the Supreme Court’s federalism jurisprudence—

decisions involving the commerce clause, section 5 of the fourteenth amendment,

and those involving the tenth and eleventh amendments. In his analysis of key

decisions of the Rehnquist Court and American federalism, Dinan notes that

Congress has been unable, at times, to overcome the Rehnquist Court’s federalism

jurisprudence. Thus, Dinan challenges those scholars that contend that Congress

generally possesses the ability to overcome and reverse judicial decisions. However,

Dinan does not endorse the theory recently advanced by Mark Tushnet that the

decisions of the U.S. Supreme Court endure because it is a powerful court that

exhibits “strong-form” judicial review.

Dinan contends that Congress’s failure to overcome a judicial decision is rarely

the result of the doctrines established by the Supreme Court. Instead of “strong-

form” judicial review and the doctrines creating a barrier to Congressional reversal,

Dinan posits that judicial decisions change the balance of power within Congress,

“in that they have forced supporters of the invalidated provisions to build and hold

coalitions for the reenactment of these measures and have given opponents another

opportunity to prevent this from occurring” (p. 3). In effect, the Supreme Court’s

approach to federalism endures, not because of the force of the decision, but
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because a national political coalition either forms to protect it from Congressional

reversal, or a coalition is unable to be constructed within Congress to reverse it. In

this respect, Dinan’s study advances a subtle yet powerful point: the stability of

judicial federalism is a direct function of whether it is consistent with the values of

the dominant national political coalition, and if not, this provides the conditions

for its potential reversal by Congress. Dinan concludes that Congress has been

unable, in the majority of cases surveyed in his 2002 Publius article, to overcome

the federalism jurisprudence of the Rehnquist Court. The explanation for this

failure is consistent with the regime politics approach advanced by Clayton and

Pickerill—a national political coalition has either been unwilling or unable to

overcome the rulings of the Supreme Court, thus providing further evidence

against the counter-majoritarian view of judicial review and further confirmation

of Dahl’s essential point regarding the role of the Supreme Court in American

democracy and federalism.

James B. Kelly and Michael Murphy in their 2005 Publius article consider two

issues that Supreme Courts confront in multinational federations such as Canada,

presenting two case studies that consider the impact of federalism review on the

Government of Quebec and Aboriginal peoples. In their article, Kelly and Murphy

consider whether federalism review involving a statute of incredible significance to

the Province of Quebec, the Charter of the French Language, has undermined the

sovereignty of Quebec by nationalizing two areas of provincial jurisdiction

considered essential to Quebec’s linguistic and cultural survival—language and

education policy. Thus, the case study on Quebec considers whether the nation-

building objectives of the Liberal government of Pierre Elliot Trudeau led to a

greater centralization of Canadian federalism, or whether the Quebec government

has been able to overcome prominent decisions by the Supreme Court of Canada

that invalidated the Charter of the French Language as inconsistent with the

Canadian Charter of Rights and Freedoms. In the second case study, Kelly and

Murphy consider the role of the Supreme Court as the protector of minority

interests involving a second, historic community of Canadian federalism—whether

judicial review involving section 35 of the Constitution Act, 1982, which provides

constitutional protection to existing Aboriginal rights, has deepened Canadian

federalism to incorporate a third order that recognizes Aboriginal self-government.

One of the defences of judicial review, particularly in a multinational federation

such as Canada, is the ability of the Supreme Court to protect vulnerable

minorities from majoritarian institutions and impulses. In the case of Quebec,

opposition to the Constitution Act, 1982, which includes the Charter of Rights,

centered on Quebec’s view that the Supreme Court of Canada would undermine

federal diversity and provincial autonomy. For this reason, Quebec refused to be a

signatory, and remains the only province yet to ratify the 1982 constitutional

agreement. Quebec, therefore, questioned whether the Supreme Court of Canada
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could effectively protect minority interests, suggesting that the Court was not a

neutral actor, but in the words of former Premier Rene Levesque, the “leaning

tower of Pisa” that favored centralization and the national government.

In their article, Kelly and Murphy find evidence for Quebec’s position that

judicial review involving the Charter of Rights compromised Quebec’s control over

language and education policy, as important elements of the Charter of the French

Language have been invalidated by the Supreme Court of Canada as inconsistent

with the Canadian Charter of Rights and Freedoms. However, Kelly and Murphy

ultimately question whether judicial invalidation of the Charter of the French

Language has led to a loss of policy autonomy for Quebec over language and

education policy. In this respect, their findings are similar to that of Clayton and

Pickerill, as well as Dinan, employing a political regimes approach to understand

the ability of the Quebec government to overcome judicial invalidation. In the case

of Quebec’s French-only sign law invalidated as a violation of freedom of

expression, the Quebec National Assembly invoked section 33 of the Charter of

Rights, thus overriding the Supreme Court of Canada. In regard to the invalidation

of restrictions on access to English public education for new immigrants, the

Quebec National Assembly introduced amendments that offset judicial invalida-

tion. In effect, a political coalition formed within the National Assembly against

the Supreme Court of Canada, and Quebec was able to overcome the centralist

implications of the Charter of Rights and Freedoms. Thus, the Supreme Court and

its jurisprudence has not undermined the principle of federal diversity nor

provincial autonomy because the Quebec National Assembly has the ability to

respond to judicial decision, either through the use of the Charter of Rights

notwithstanding clause, or through simple legislative amendment.

To understand the role of the Supreme Court in the Canadian federation, Kelly

and Murphy suggest the Court has functioned as a “meta-political actor” in regard to

fundamental constitutional questions, such as the Quebec Secession Reference, or that

of Aboriginal sovereignty and whether section 35 of the Constitution Act

encompasses the inherent right to self-government for Canada’s First Nations. In

answering these mega-political questions at the heart of Canada’s constitutional

odyssey, the Supreme Court has functioned as the “umpire of Canadian federalism” as

it has simply established the parameters that future negotiations between Aboriginal

peoples and the Crown, represented by the Government of Canada, or in the event of

a successful Quebec referendum, between the Governments of Canada and Quebec. In

this respect, the Court has created the framework for constitutional dialogue, and has

avoided a counter-majoritarian critique of judicial review by leaving the resolution of

fundamental political debates to the governments of Canadian federalism and the

representatives of Aboriginal peoples.

Linda White’s 2014 article in Publius also considers the question of the

implementation of judicial decisions by politically accountable actors, and whether
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a national bill of rights poses a dilemma for federalism and the principle of

regional autonomy. Indeed, this is one of the important questions in the federalism

and Supreme Courts literature, given that judicial review has the potential to favor

centripetal or centrifugal pressures and thus alter the balance between the national

and state or provincial governments. White’s article considers the impact of

judicial review involving equality rights in two areas—reproductive rights and

abortion, and access to equality for sexual minorities. The background to equality

rights in the Canadian Charter of Rights illustrates the tension between judicial

review and federalism. At the insistence of the provincial governments, the equality

rights provisions of the Charter of Rights and Freedoms (section 15) were delayed

for three years. Whereas the remainder of the Charter of Rights had the force of

law in 1982, equality rights were implemented in 1985. The provincial governments

viewed section 15 as posing the greatest threat to policy diversity and their

autonomy, because the interpretation of equality rights by the Supreme Court

could potentially lead to a standardization in diverse fields such as education,

health, and social policy, which are provincial responsibilities under Canada’s

division of powers.

The heart of White’s article is a call to go beyond judicial review and to factor

in the political response to activist decisions by the Supreme Court by considering

the implementation stage of public policy. While the Supreme Court of Canada

ruled that the Criminal Code’s restrictions on access to legal abortions were

unconstitutional, and further, in a reference question submitted on the question of

marriage equality, that civil marriages for same-sex couples would comply with

section 15 of the Canadian Charter of Rights and Freedoms, this did not

necessarily lead to a standardization of policy responses by the provincial

governments. In the Canadian context, criminal policy is a federal responsibility,

but the solemnization of marriage and health policy are provincial responsibilities.

As White contends, the impact of judicial activism in these areas of provincial

responsibility removed legal barriers but did not necessarily create equal access to

these services, because this was subject to provincial regulation. In the case of

abortion as a medical service, tremendous variation exists in terms of access, as the

provincial governments retained the constitutional authority to regulate access

despite the decision of the Supreme Court.

In the case of marriage equality, the Canadian Cabinet pursued a reference

strategy indicating that, while it supported same-sex marriage, it would prefer the

Supreme Court of Canada to have the political responsibility for recognizing

marriage equality. Yet, the legal recognition of same-sex marriage by the Supreme

Court and the Civil Marriage Act passed by the Parliament of Canada did not

guarantee equal access to this institution because of the divided nature of Canadian

federalism. While the Parliament of Canada has the jurisdictional authority to

define marriage, the provincial governments have responsibility for the
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implementation or the solemnization of marriage. As White documents, this

resulted in several provinces allowing marriage commissioners—public servants—

to refuse to sanction same-sex marriage as inconsistent with their religious beliefs.

Similarly, when the Supreme Court of Canada determined that Ontario’s approach

to the definition of spouse was unconstitutional, as it excluded gay and lesbian

couples in committed, long-term relationships, this did result in a standardization

of the legal definition of spouse to include opposite-sex couples in every Canadian

jurisdiction. Given that the definition of spouse is a critical component in the

provision of public benefits in Canada such as pensions, welfare assistance, as well

as being central to family law, this equality rights decision had the potential to

highlight the counter-majoritarian tension between judicial review, democracy, and

federalism. However, the response across the Canadian federation was varied, as it

initially produced differing levels of access to public benefits and legal protections

provided by provincial governments. In this respect, White’s article, like the ones

by Clayton and Pickerill, Dinan, and Kelly and Murphy, suggests that the counter-

majoritarian difficulty requires a consideration of those actors in a federation—

state and provincial governments—that may largely be responsible for the

implementation of the judicial decision, and how they may approach legal

requirements in diverse ways. In this way, federal diversity may be compromised

by judicial review in the short term, but re-established by the actors and

institutions of a federation that must implement a court ruling.

The 1990 article by Brian Galligan, Rainer Knopff, and John Uhr in Publius

considers a puzzle that endures in Australia to the present day—why is Australia

one of the only advanced Western liberal democracies and federal states that does

not have a national bill of rights, or, at a minimum, a set of judicially enforced

rights and freedoms? Starting in the 1960s successive Labour governments were

committed to introducing either a national bill of rights or constitutional

protections for specific rights and freedoms: the Whitman government in the

1970s, two attempts by the Hawke government in the 1980s, and the attempt by

the Rudd government in 2010. All of these efforts stumbled due to a combination

of the endurance of the principle of federalism and federal institutions in

Australia—opposition from the state governments and the Senate, as well as the

Liberal and National parties, the Coalition, that opposed these projects inconsistent

with the constitutional principles that lead to the founding of the Australian

federation in 1901. In addition, the Coalition viewed the potential adoption of

constitutional rights as a centralizing process that would further the Labour party’s

intention to weaken the state governments through judicial review by the High

Court. In certain respects, the diverse outcomes in Australia and Canada

demonstrate the ability of federalism and federal institutions to prevent the

adoption of a national bill of rights. In both federations, the respective rights

projects were viewed as centralizing instruments, though the Trudeau Liberals sold
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the Charter of Rights as a vehicle to solidify national unity following the 1980

Quebec Referendum.

The question remains, therefore, why was the Trudeau government successful

whereas the efforts by the Whitman and Hawke governments end in failure?

Although the authors do not discuss the Canadian case in great length, I believe

the valuable insights provided in their article are more forceful when placed

alongside a discussion of the adoption of the Canadian Charter of Rights and

Freedoms. Simply put, the Trudeau government succeeded because it encountered

far fewer federal checks to prevent the adoption of the Charter of Rights: Canada

lacked an amending formula until 1982, which required the Parliament of Canada

to request changes to the British North America Act by the Westminster

Parliament. While a convention of provincial agreement existed—a de facto

requirement—only the Parliament of Canada had the authority to request changes,

resulting in an amending process that was unilateral in character, though federal in

practice. However, the federal nature of the amending process was weakened when

the Supreme Court of Canada reinterpreted the constitutional convention from

requiring unanimous provincial consent to simply requiring “substantial”

provincial consent in 1981. This placed the provincial governments in a weakened

position, which ultimately resulted in all provinces but Quebec agreeing to the

Constitution Act, 1982 in November 1981. Added to this was the strong political

position of the Trudeau government within the Parliament of Canada—a strong

majority government in the lower house, and a majority of members in the

appointed upper house. In this respect, the federal checks on the Trudeau

constitutional project—the amending formula, the provincial governments, the

opposition parties, the Senate, and the Supreme Court—were insufficient to scuttle

the Charter as an instrument of centralization and nation-building.

Australian exceptionalism, according to Galligan, Knopf, and Uhr, should be

understood as the successful endurance of federal constitutional principles, as well

as the robust nature of federal institutions as a check on the national government.

Turning to the principles, the authors present a convincing argument that the

protection of rights in Australia, from its founding, was argued to be one of the

principle justifications for a federal arrangement. In effect, the political features of

federalism are (and were) viewed as the best institutional arrangement for the

protection of rights, and successive Labour governments have been unable to

present a convincing argument that Australian federalism has failed to adequately

protect rights and freedoms. Thus, part of the mythology of Australian political

culture is a belief in the robust nature of Australian political institutions and

skepticism that judicial review is necessary for the protection of rights.

In addition to this positive view of Australian federalism, Galligan, Knopff, and

Uhr contend that federalism, as a set of rules and competitive institutions, largely

explains the inability of successive Labour governments to introduce national
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protection for rights. The Whitlam and Hawke governments faced State

governments that generally opposed their constitutional projects, but, unlike their

Canadian equivalents, could rely on federal institutions and instruments to block

the national government. For instance, the Senate proved to be the decisive factor

in denying the Whitlam effort and the first attempt by the Hawke government.

Although the Whitlam and Hawke governments had majority control of the House

of Representatives, they only controlled a minority of the seats in the Senate, and

faced vigorous opposition from the Coalition that led to their defeat. Recognizing

that the Senate would remain a bulwark against the introduction of either

constitutional or judicial protections for rights and freedoms, the second effort by

the Hawke government presented a series of modest rights protections that already

existed at the national level, and attempted to extend them to the States through

the Constitution’s referendum procedure for constitutional change—“the right to

trial by jury, the freedom of religion, and to fair terms for persons whose property

is acquired by any government” (p. 61). However, the Hawke initiative was

defeated by the federal nature of the referendum process for constitutional

amendment, which requires a double majority—a majority of national voters, and

separate majorities in a majority of the states. Given that the State governments,

the Senate, and the Coalition of the Liberal and National parties opposed this

constitutional initiative, it is not surprising that it failed to satisfy the referendum

procedure. The article by Galligan, Knopff, and Uhr, therefore, forces us to rethink,

from a federalism perspective, the purported success of the Canadian experiment

and the accepted failure of Australia effort to judicialize the protection of rights—

Trudeau succeeded because of the weaknesses of the Canadian federal system, and

the Whitlam and Hawke governments failed because of the endurance of

Australian federalism as a set of principles and as an institutional arrangement.

In his 2014 article in Publius, Paul Nolette turns our attention to the important

role played by state attorneys general (AGs) during Barack Obama’s Presidency,

particularly Republican AGs and their opposition to Obamacare (the Patient

Protection and Affordable Care Act). Nolette suggests that, while AG opposition to

national politics and policies has been a feature of American federalism, it

increased in both frequency and orientation during the Obama presidency. For

instance, “By the end of Obama’s first term in office, Republican AGs had filed

over seventy lawsuits challenging the administration’s policies” (p. 451). In this

respect, the Obama presidency witnessed both an increase in vertical conflict

between state AGs and the federal government, as well as horizontal conflict

between Republican and Democratic AGs. For instance, state AGs filed lawsuits in

immigration policy and voting rights, and according to Nolette, “partisan AG

coalitions have been involved in several high-profile lawsuits pertaining to

politically controversial issues, including same-sex marriage, gun control, and

abortion” (p. 452). To explain the rise of horizontal and vertical conflict from state

10 Editor’s Note

Deleted Text: s
Deleted Text: '
Deleted Text:  &ndash; 
Deleted Text: `
Deleted Text: '
Deleted Text:  &ndash; 
Deleted Text:  &ndash; 
Deleted Text: '
Deleted Text: attorneys general
Deleted Text: attorney general
Deleted Text: `
Deleted Text: '
Deleted Text: '
Deleted Text: '
Deleted Text: `
Deleted Text: '


AGs, Nolette offers several explanations that link the AG phenomenon to the ebb

and flow of American federalism. At the institutional level, Nolette stresses the

relative independence that AGs possess in initiating or joining lawsuits against the

federal government. Further, many AGs hold state-wide elected office, providing

them with a democratic platform to challenge the national government on behalf

of their state, individually during the Obama era, or in coalition with other

Republican AGs. To demonstrate the growing activism of state AGs, Nolette

constructed a dataset of all AG participation in lawsuits and amicus brief filings in

the U.S. Supreme Court between 1993 and 2013 and suggests the following

developments account for the increased vertical and horizontal activism of

Republican AGs: the increased polarization of American politics, the intensification

of Republican AG activism, and the development of greater linkages between AGs

and ideological interest groups.

Unlike the other articles discussed in this virtual issue of Publius, Nolette does

not address the counter-majoritarian critique of judicial review, or the implication

of judicial review for federalism and the protection of minority rights. However,

his article provides an original research agenda that broadens the Federalism and

Supreme Courts scholarship to consider the critical, and understudied, role of state

AGs. Indeed, his conclusion (pp. 466–467) maps out a much-needed research

agenda on the role of state AGs beyond their role in lawsuits and amicus briefings

considered by the U.S. Supreme Court.

The collection of essays compiled for this virtual issue demonstrates the continued

importance of federalism to the study of Supreme Courts. While the scholarship

published in Publius over the last several decades has made significant advancements on

the work of Bickel and Dahl, the questions explored in their significant works continue

to shape the study of federalism and Supreme Courts. Indeed, the relationship between

the courts, democracy, and federalism continue to be debated, as does the impact of

judicial review on the centralization–decentralization equilibrium in federal states. Can

federalism best protect rights and minority interests, or must these goals be augmented

by judicial review? The tensions within federalism as a field of study, as well as the

tension between democracy and judicial review are at the heart of the Federalism and

Supreme Courts scholarship. These questions will continue to push the scholarship

forward, allowing for the introduction of new areas of research, as evident in Nolette’s

2014 Publius contribution.

James B. Kelly

Concordia University
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